


I \  

i ~ { ~ c , i i i i i i r u i i i ~ ~ l i ~ i i i ~  t i i l l s .  

with Ihc FCT's rrquireinciri ilia! l;l'('s h l w k  r o l l  in d e r  to lncrriisc thc likcliilood l ha l  I.ilrliiic 

cusluiiur?. rernaiii iin iht. : e l e ~ ~ i i i i r n u i i i c ~ i l ~ ~ ~ n ~  nclwork.'" S t a l l  stares thin re.quirlilg q>tionnl per 

rninulc h lwk ing  :s criiiciil when a carrier docs not d k r  a I.iielinc cuwlrner a choice in plans. 

S t a l l  norec :ha1 Sprini h a  requested reconsideralion ol tlic requireirlcilt iii ihc  Order IJUI carriers 

offer Lifeline customers a choice in plans. 

Sl;i11 J I ~ U C S  l l t i i l  ihe pel iiiinulc hlnckiiip rcquitcineiil Is  cii:i&wnr 

11 

.W. Sprint argue5 rha  :tie p e r  i i i i i iuic 1011 bluckingrequircilicrnt aniuunls to an 

imperinissihle iegulation of iniersraie services. Sprini argucs that the inlerstaie and inl rasise  

ponionh of 11s plan :ire inseparable. lherelore, (he Commission rannol regula- those ufkr ings.  

Sprint cites io a Colorado Fcderal Uistrici Coun opinion lor suppon of its position that wireless 

csrriers cannot 5epara:e inIrastate and inferstale services. 

i n  

29 

3 1 .  Final ly .  RCC and USCOC \,nice cuncern !hat compliance with thic require.n!eirl 

will 're difficull. i f  not  i rnpssihle .  RCC arid ljSCOC slate thcy d o  1101 currently uffcr an 

ilnlimiicd local usage option, so i t  is exploring compliance u,ith the requiremenl to o6kr  oprional 

per minute h!o:king KCC dnr! USCOC sta le  that i l  is uncertain at this l ime whctber such an 

i l p t ~ m  :s achievshle. 00 

31 Si311 ~ii.ziiitai:ied 11s wppori fur ihe upiio1:al per minute blocking requircnieni. 

si3tiiig iha i  ilre rcqui?'rnc.nl h;i, inerii. Ilou,ever, SiafC C I ~ I C S  11131 addi t~cnzl  inlorinat:on is 

rqu j r ed  herore i t ie Conirnission sfrlrins i l s  decision. n l  







[)!an and 1i:iw 1 1 ~ .  L.:Idinc discvunt applied to Ilia1 plan Mn5t o f  tlic pan ies  l i l i t i g  comiietiw 

supported wcli 3 l i i iding" R(X';ind USCOC zt>ted i t  i s  i ts  practice to allow 1.ilelinc cusionws 

to sclect a plan :ind illen apply ! l ie discount to that plan." Sprinl and Alllcl now seck 

reciinsideration of this pan 01 the Commission's Order. 

42. S p i n 1  and Alltel hoth argue that  thc requirement that  I.ifeline customers be 

allowcd a choicc ot p l : m  cunflicls with the FCC's rules. The i u l e  ai  issue is 47 C.F.R. 6 

5 4 . 4 0 3 b ) .  t l j e  rcLe\,ant language of which stzies as follows: 

Oiher eligihle lelccomrnunications carriers shall apply the Tier- 
One federal L i fe l ine  suppo,~ amount, plus any additional support 
&mount io reduce :heir Iou,est tarirlrd (or otherwibe generally 
avs i l ah le j  xsidcnlial rate for the services . . . ,  and charge Lifeline 
custciiiiers i l ic  i:sulting amount. 

In 11s Order, thc Corninision zgiecd u i t h  S t a l l ' s  interpietaiinn that the "or ollierwisegencrally 

~ ~ ~ i j ~ ~ , l ~ " ! a t i ~ ~ i ~ ~ e  rnetns I l l a t  I. i fcl inr support should hc applied to plans othcr thao the lowest 

iaiiifcd residcv,ti:il rn tc .  

because cei11i!n C l r r i i e r i  do no! h 3 v e  thriffed rates 

eEsure {hat l.;re!ine cu.\!ornci~s were enrolled in  the "!o\vesi tar i f red" or "Ic\vesI generally 

.:\.ailable" residenil31 rair .  

\r. Spiii i i  .irid Al l t e l  nou' iirgtie t l iat  the parenthetical languqc is there 

l ' l i cy  argue that ihc languzge u'as meant to 

5 5  

I' 
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C'IVIL ACTION 
No. 01- - 

____ --.__~--L 
S I ' R I N '  SI'ECI'IlUhl, L.P.'S YlEMOHANDU!V OF LAW 

I >  Sl'J'l'ORT r)F ITS MOTION FOR A TEMPORARY 
R ESTR A I N 1 S C; 0 H i )  F. R A 5 D /O R I'R EL I 31 1 NARY I N J U N CTI Oh' 

1. IZTRODlICTION 

Thc Kansas Coi~poraiion ('ommission's ("KCC") unprcccdcntcd decis ion to require a l l  

c l ig ih le icIccI):iir;iunicsiion\ carriers ("ETC") operacing in Kansas 10 apply federal L i f c l i nc  

universal .icr;icc Filppon 10 rcducc tlic cost  o f  rate ?!an offcred by the carrier (hereafler, thc 

"K;zr.sas Li fc i inc Htilc"). lxyiiii i i!ig %.larch 3 I, 2007, w i l l  ptacc Sprint Spectram, L.P. d/b/a 

Sprint p r S  ("Sprint") in ihc ui i lc i iaklc pcsilion of' l i a~ :ng  IO vio121c icdcra l  law 40 satis@ this 

I ~ C W  S13ic 1 2 ~  r cq i i i r r i i i c i !  Sprint ~ c e k c  p:c!iniinsry i i i j t i n c i i w  rcIic1~ ir mainta in  the sioius quo 

pciidiiig adjudical ion 0 1 ~  the  \ alidit) o f  1111s decision under f'cdcral law. rh'ithoul placing Spr int  in 

l c p l  jeopardy of ciirmsing I O  vii;!afc federal or suit l a w  

Spcci5c3IJy. tlic K:ji>!.;i.< L i f t l i n c  l<ulc v i o l ~ c . ~  4 7  LiS.C.  4 i 54 (r )  and 47 C.F.R. 

$ 54 3ci;(h) i y i a s s c  I :  i s  inci i i is i i i i ' i i t  \ i l l t i  i l i c  Fedcral Comniunicalions Commission's ("FCC") 

delpnninaliun i h a t  iederal I ~ w - ~ ~ i c o r x  universal scrvicc suppon mt bc applied lo reduce thc 

cost of an ETC's lo\wct-cost generally a \ a i l h b l e  rcsidci i t ial  ratc 

.-~.- .I. 1 1 - -.. .,..I_ _-...-_...__.I...... _ _  ,. ... . , . __"__._r__~___.^__ 



A s  ;ipplicd 111 ii t ~ o ~ n ~ ~ i t r c ~ : ~ l  i i i~lhilc rtid!t) scrv icc ("('MHS") prmtdcr. l ikc $$riiii. ilic 

Kansas L i lc l i i i c  Rule w i l l  lufllicr \ i ~ i I a i c  4 7  L!.S.C'. 4 332{c) (3 ) (A)  hccausc ii wuuld rcquirc 

Sprint 1 0  discount 11s r a w  u.iihoui iltc :!hl!iiy in h w l i d l y  rccwcr  thc suhsidy from ihe kilcriil 

universal scrvicc s u p p m  lund. 

T o  Zivoid h i s  result, and 1 0  prcsmc i l i c  \ m r t i . v  quo pcnding final rcsnlulton o f  ihc issucs 

prcscnlcd i n  this procccding. ihc C'(iud build ihcrclorc issue a tcinpurary restraining ordcr 

and!or prcliminary injunclion prcvcnling ihc cnforccmcnl o f  ihc Kansas Lifclinc Rule until swh 

l m c  as Ihc Cour~ may issue i ts  5nal d c c ; . '  ,s1<111. 

11. FACTS 

4 .  

The Tclecommunicaiions Aci  of 1996. w h i c h  amended ihc Cummunications Aci  o f  1934, 

47 U S~C. $ 6  151 6': seq (collcct:wly, " the  ,Ac!7!  establish& a I'cdcral program lo ensum t l i a i  

aXordablc i c l e c o m ~ ~ i ~ ~ n i c a l ~ n i i s  s z n ' ~ c c s  m a\'ailaSlc IO al l  .4mcricans. 4 1  C.S.C. $ $  2 1 4  and  

Z54 

T h e  Frdrral l :n i \er ra l  Service P r o p r a m  

This policy ot$cclivc I S  rclcncd 10 as "ilnivcrsal scrvicc." 

Coiigrcss dcicniiii icd ihai : i i i ~ ~ c r s ~ ~ I  scrvicc goals \vould k accomplished through 

c<inipctilion. and dircctrd t l ic Frdcral ( 'on inmica i ions Commission ("FCC") IO crcaic a fcdcral 

I .n: \ ,cr ia l  scrvicc fiindin: i i iccl i ; i i i !wi i l i z i  woiild prorwdc I:ii:+iicial suppori to hnlh incunihcni and 

cmipc f i i i \ c  i i . l~cni i i i i iun~ci l i !ons carricic 11131 i a i i s f j '  basic criteria esiabl isl ied by thc FCC. 





' I n  ccrlain iiis!mccs. llic FC'C.5 [ i i i i be rsa !  s c n i c c  r c p i ~ l a ~ i o n s  rcquirc a fcdcral ETC 10 comply 
\wiIi Stale L l f ~ l i i i c  I.iiik Up mIck ' liicir a!e limiied IO: Slaw cligihility criteria (45  C.F.R. 
$ 5  54 405(2)  znd ' 3  3 1 ( a ) ) .  Siatc i i i iume c.cnificalion procedures ( 4 7  C.F.R. 54.410(a) ( l ) ) ;  
S i a i e  procedure io l c r i f i  canlinued eli&ihiiin,  ( 4 5  C.F.R. 54.410(c)( I ) ) ;  Stale procedures for 
jex~l\:ln: dispwes coiiccrtiinf e!igibilil> and !he lcrininalion of Lifeline assistance due In 
inejigibility ( 4 7  C . F  R 5 54 d( i5(c j - id) j .  >lid Stale rccordkccping requirements (47 C.F.R. 
6 5 3 . 4 1 3 a ) ) .  



Yi1ppoit 15 coiiipriscd (i! I ~ ! U I  s a i s i a n c c  crctlits o r  “Tiers ’‘ 'Tier Onr”  suppon is cqu;il ( t i  :hr 

inoiilhly “taril?cd ralc in c l l cc t  IC: lhcprimary rcsidciilial End Usci (‘oiiiiiion I.inc charge’ t>l . ihc 

incurnbcnt local cxchangc c a n w  wrbing  Ihc area i n  which thc quaiilying low-income cnnsuiiicr 

rcccivcs scrvicc ’’ “Tirr I w u ”  siippofl is q u a l  IO S I  .75 pcr rnnnrh. 7 i c r  Thrcc” s u p p i n  IS 

cqual to “onc-half  thc a i n w n t  o l  any stale-mandalcd Li lc l im support or L i k l i n c  support 

otheruisc provided hy thc  carricr. up to a n:nximtirn of  $1.75 per month.” Ifap+Aicablc. “Ticr 

Four” provides up t o  an addiimnal 5 2 5  pcr month for an cligihlc rcsidcnl o f  Trlhal lands. 

provided thc additionrtl supporc docs nnl bring thc basic local rcsidciitial ratc ,bcliiw $ 1  pcr 

month 

Application of l l ic fcdcral Lifel i i ic  . -uppf l  crcdits io a quali!ying cuslomer’s basic 

rcsidcnlial ratc is g o w m c d  by 47  C F.R.  5 54 403(b), which provides in pcnincnt  pan: 

Ellgiblc ielecmvnunicetions carricrs that cha ise  federal End Uscr  Common Linc 
ctiarees or cquivalcnt [cderal charges  shall apply Tier-One rederal Lifeline 
iuppoii io waive thc rederal End-Uscr Common Lim: chargcs  lor L i k l i n c  
coiisurricrs. Such c a n i e r s  xhs!l apply any additional federal suppofl amcunt  I O  a 
qualifying ! c w i n c o n i c  consumer’s iritrz.siatc race, if the carricr h a s  r c c c i w d  Ihc 
non-federal r e p l a t o r )  approvals necessary lo implcmcnt lhc  required rate 
ieducrion. Othrr  clieible iclccoinmuniiations raniers  shall a m l y  the Tier-Onc 
!kdcral Lifeline suypon snicuni. glus anv addi[ional sumon  amount.  lo rcducc 
their lowest ;+riTicd (or ~nthcrwisc  wnera l ly  a \  ailable)4 rcsidcntial rate lor thc 
- scn’iccs -~ enuilicrated i n  S r c .  54.101 I1 ih inuch  (a)(9). and charee Lifcliilc 
g a z m c r s  ;hc resultinp 3ninuiil. 

17 C F R .  5 54.303(b) (cniphasis added) 

._ 
. .  Jl;c “End User Ccrnmon L i n c ~ ’  charge I S  also r e l ened  1 0  as  Ihc “Subscriber Line Charge“ or 
“SLC.’’ 
‘ C24RS prmitiers.  bke Sprinl. do not piovide wrvicc pursusnt I O  utility tarifts, bul ratlicr cnlcr 
inlo individual r e n i c c  contracts %with subscribers.  35 C.F.R. 6 20.1 5(c). According!y, CMR S 
;?rp\iders a l e  rtbligated under F(’C Ri:/r 54.4(13ib) { o  apply thc Lifeline discounl tu their lowcst 
cc!5i ..gcncrhl!> a\,ailable” re5idcnli:t! iilii 



111 ;idlipling 14ic rcgtil;ititiiis disci is~cd ;ihiivc. tlic I:('(' clarilicd that a lcdcral ETC must 

. ipply :lie Icdcr;il Lit2liiic wpliorl 11 :ccci \c> i k i  ihc  carrlci's Iowcsi gcncrally availablc residcnlial 

rate Iiir Ihc Suppiifled Sc~\iccs 

Thcsc ciiJcs r q i i i i "  Ililrt carricrz ol'lcr qiiali l icd low-Incon)c w n s u m c r s  the 
scrviccs that i i iuhi he iiirl!idcd within Liklinc x r v i c c .  as discusscd m c  fully 
hcliiw. :nclu(liiig tiill-limitation scwicc.  ILEC's providin.g Lifcline scnicc will  bc 
rcquircd to \vaivc Lik l inc  customcrs' fcdcral SLCs and, conditioned on state 
approv;il. IO pas5 Ihrougli to Lllclinc consunicrs an additional S I  .75 in fedcral  
support ILE('s will then rcccivc a carrcspondinp amount of s u p p o r ~  rrom thc 
ncw supporl nicili;inisins. Other cligiblc tclccommunications carriers will 
rcccivc. !iir cncli qu~dilying low incomc ciinsumcr scrvcd, support equal 40 !he 
fcdcral SLC' cap for primary rcsidcntial and singlc-line husincss connections,  plus 
$I .75 i n  iidditional fcdcral support conditioncd on staic approval.  The federal 
support aiiiount ingsl bc passcd through to thc consumer in its entirety.  i n  
addilioii. a11 carricrs providing Lifclinc scrvicc w i l l  be reimbursed from the new 
universal scrvicc suppun nicclunisms for their incremental cost of providing toll- 
llniitation scr\'iccs to Lifeline customers who  elect to receive them.  The 
icrnaining scn'~ccs i ~ c l u d c d  in Lifeline rriusl bc orosided lo q u a l i b i n g  low- 
incomc cowuinc'rs at tlic canier 's  lowest tariffed (or otherwise ccnerally 
availablcl rate for l l i i > x > m ,  or at the staic's mandated LiCcline rate ,  if the 
slate mandalcs such a r a l c  for low-income consumcrs. 

1 ',,:~,,,~.,oI~~,i~i~;~'' Order.',; 364 tcniphasis added) 

Ljkewjsc. i n  formulaiinp ils inilia1 unibcrsal ?cr\'icc r c c m m e n d a t i o n s  10 the FCC in 

) $ r Y ( > .  thc Fcdcral-S~stc J ~ I I I  Htiard on V n i \  crsal Scrvicc (the "Joint Dcard") determined that Ihc 

"Lilcline raw' I C  hc made i!\>iilahlc I C )  qualificd. l owincon ic  ronsurncts shall b e  "the carrier's 

!o,ves( c ~ m a r . l b _ l c  I x w L i f c I i i i c  iaie reduced h? 51 Icas1 thc S 5 . 2 5  [nou '  SS.251 a m a u n t  of ie&eeral 

suppon." I n  ihr .?.:;;;e,. ofFcdc,ml-S:uie Joinr Boord on Ui7iwr.caI Sei7:ice'. C C  Docket 96-45, 

R e ( . u : , i ~ n r ~ d ~ d  L ~ T ~ . % ; c J J ? .  FCC Y(2J-3,  12 FCC Rcd. 85. 51 FR 63778, T, 424 ( r e i .  Nov. 8, 19%) 

( " J o l j 1 t  Hoard Recomiiiciidcd Dccisiori").  

3. I- inkL'IJ 

T h c  lcderal Link U p  prosrhm reimburses ETCs Tor providing discounted service 

aciivailon or i i i s t a I ! a i l o n  chargch i o  quai i f icd.  l o w i n c o m c  consunicrs. C o n s u m e r s  qualifying for 







A .  

Thc C'ourt I S  \cstcd u i t l i  hitwd d i ~ i c ~ i i i n  in  dctcriniiiiiig whctl ici  prcliiiiiiiary i i i j i~ i ic i ivc  

rclicsshould bc granlcd. Ki, iurr Imh i i i  7 t i h r  <!/ Ohlolioinu I,. 11tioivr. 150 F.3d 1163. I l l  I (10th 

( ' i r .  199X). i'uiyuant (11 Fcdcial Ku lc  t i l  Civ i l  I'rnccdtirc 0 5 .  l l i c  C.ot;ri may issuc il lcnipcirary 

restraining ordcr midlor prcliiiiiiiary in ju i ic~ i i in  111 m.ii i i tai i i  t l ic  . s ~ i i i i i s  y u i ~  .pending a liii;il 

dctcminarion on ilic incrils. 7ri-.Yi,,i,, G c i i i ~ r ~ , ~ i ~ i i i  X Trut~.~mi.ss;tti~ A,ss 'ti., /ni . .  v. Shtishrinc Rivcv 

P,IWW: / m  , KO5 F.2d 351. 3.55 [ IO' ' '  Cir. IYXh). A p m y  sccking p r d i m i n w y  injunctivc rclicl 

rnusi gcncrally dcmi!nstratc thc fiillau ing' ( I)  incpnrablc h a m  unlcss ihc injrinction issucs; ( 2 )  

ihc thrcatcncd injury Io t l ic inot'ing pafly outweighs any damagc to tlic opposing pany; (3) ihc 

injunction, I C  issued, will i i o t  hc advcrsc to ilic public inlcresl; and (4) il substanlial l ikcl ihood or 

success on thc merits Sei, Tri-Siure. 605 F.Zd at 355; Fed. Lon& Lc,go/ Cott.wi-;iurn ex r i 4  

Rohorr €.<iorc~ 1'. L ' n i r d  Srort,.s. 195 F.?d 1190, I194 (10th Cir. 1999); SCFC I L C .  /nc. I,. I'isrr 

i ' 5 .4 .  , ' I I < . ,  936 F ?d  I O Y h ,  109X ( IO!h Ci :~ 1991). IT Ihc moving party satisfies ihc first  Ilircc 

I ~ ~ i i i i i i i r ~ ~ r ~  I4cs l ra i i i i i i~  Or ( l~ r~ I ' r~ l i i i i i n8r~  Iniunrtinn S l a n d s r d  

I 0 



Sprint IS also !ikcly iu p r w a i l  bccausc thc K:insas Lilclinc Kulc would unlawfully 

rcgulalc its 131~'s r i i  vio13iioii 01~47 V . S  C' 4 332(c)(3)(A). C'oinpliaiicc with thc  Kansas Lirclinc 

,ff ulc would rcquirc Spriiii 10 iirtiyidc 3n cquivalcnt iiionthly scrvicc discount (; .e. ,  $1 3.50) to 

qualified, I U W - I I ~ C U ~ ~ ~  cmsuiiicrs Ihsl suhscrihc to n l  its scrvicc olycrings, not just Sprinl's 

lowcsi cost Lllclinc bcrvicc ul'kriiig. Yct. FCC Rule 54.403(b) would prohibit Sprint from 

rccciving fcdcral Lilclinc iinivcrcal scrvicc support to rcinibursc 1hc Company for providing such  

disciwnts. In  othcr words. ihc Kansas  Lifclinc Rule is an unftindcd mandate that will rcquirc 

Sprint to dlsrcun: its I R ~ C S  lor :i paniculzr c!ass or end-users naithout compensation. This is ia tc  

rcgulation iii  i t s  purcst fonn 

,AS :I C-'\lRS provider. Sprint's ra tcs arc y ~ c c i f i c a l l y  cxcmpt f rom Statc rcgulation. 

Seciiori 3 j Z ( r j ( 3 ) ( A )  of ihc A c i  iircihihits mv Stalc actio11 which u,ould crleclivcly regulate thc 

;arcs char@ h! a CMKS prmide i :  

LNlo ?i:ric o r  local WIJ c!iimcnt s h a l l  Iiavci!nv iiiilhiiritv to rcculatc the entry o f o r  
lllc r z t c ~  ch; i rwd h ~ ~ ! i ? _ c ~ ~ i i i i i i c r c I ~ i  n x h i l e  sc iv icc  or  aiiv nrivalc mobi lc  service, 
c-ccpt t!ial ihis p r a ~ i s p h  d i a l 1  noi proliibii rl Siacc liom regulating the other 
icmis and conditions r11~cninmrrcial mobile services . . . . 

. .  



t l ic Statc rcgulatory conimission 1 1 )  rcgulalc ( l ie  t x r i c r ' h  iatcs. Thc S!nw ciiiiiniissiiin int is1 lirsl 

pctiliun thc FC'C' lor rcgulalon autl ior i ly uiidcr 47 6 . S . C ' .  fi !324c)(3)(A) and 47  C.F.H. t; 2 0  13). 

Accordingly.  Sccausc thc KCC had no authority to adopt thc Kansas Lifclinc Kulc. ;ind 

bccausc rhc Rulc would cffcctivcly rcgulatc Sprint 's raws in violalion 0 1  scclion 332(c)(.i)(A). 

cnforccrncnt of thc Hulc should bc cnjoincd as Sprint is likcly toprevail  on thc  mcri:s. 

IV. CONCLUSION 

For thc (orgoing reasons, thc  Coun should prcliminarily cnjoin the cnro rccncn t  0 1  thc 

Kansas LiTclinc Rulc pending a dclcmiination on thc mrits coriccrning ils inconsistcncy with 

and violation of lcdcral law. 

Dated: March 2 3 ,  2007. 
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